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PROPOSED TAX REFORM

ON

By W. W. Grant,Jr., of the Denver Bar
the ballot at the approaching election will appear two
proposals for the amendment of Section 3 of Article X
of the Colorado constitution. One will be known as
"Proposed Amendment No. 4" and the other as "Proposed
Amendment No. 5." Both are designed to render more elastic the present rigid uniform ad valorem provisions for taxation. The inflexibility of the present section is recognized by
students of the problem as a bar to any real reform of our
system of taxation along modern or scientific lines. In other
words, any start in the direction of a modern system of taxation must begin with a fundamental constitutional change.
In the states which have already recognized the necessity
of meeting changed industrial and economic conditions
through changes in their schemes of taxation, the trend of development has been along one or the other of two courses. In
some instances, both courses have been recognized and used.
One of these paths leads in the direction of a classified
property tax system. This involves a recognition of the obvious fact that all types of property, tangible and intangible,
productive and non-productive, cannot properly be treated
alike. This is exemplified in the recent experience of Ohio,
where an elaborate scheme of classification has now been
adopted.
Another line of development has been in the direction of
the income tax. This last course has now been followed in
almost half of the states of the Union. In fact, this may fairly
be considered the popular trend.
What course the Legislature of Colorado may follow
under a proper enabling section of the constitution no one,
of course, can predict. It is obvious that general direct property taxation can not be discarded as a basic feature of taxation in this state for years to come, if ever. The Legislature
may find it desirable to utilize the principle of classification
in conjunction with the use of an income tax, but whatever
modernized system may be adopted, a change in the constitution permitting or enabling the Legislature to go along one
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or the other of these channels, or possibly of combining them,
is absolutely essential.
In many respects the two proposed amendments are similar, even as to phraseology. They both permit the Legislature to retain our present system of uniform ad valorem
taxation; both permit the classification of property for the
purposes of taxation; both permit a proportional or graduated
income tax; and both leave untouched the existing exemption
of $200 to the head of a family and the protective provisions
respecting taxation of irrigation works.
Furthermore, neither of the proposed amendments is
mandatory upon the Legislature. The adoption of one or
the other does not force the Legislature to enact an income
tax or a classified property tax. This particular feature should
be borne in mind by the voters when they approach this problem. All that will be immediately accomplished by the
adoption of one or the other of these amendments is an increase
in the flexibility of the present constitutional provision.
At this point, however, we approach the vital differences
between the two proposals. These differences are so fundamental, in the judgment of the writer, as to make Amendment
No. 4 unsafe, unsound, and potentially destructive of the wellbeing of the state. On the other hand, Amendment No. 5 is
constructive although liberal, and is designed to protect and
insure the sound development of a young and undeveloped
state.
Amendment No. 4 permits an unlimited income tax;
Amendment No. 5 places a limitation of 6% upon the high
brackets of an income tax. Amendment No. 4 thus in effect
puts a blank check in the hands of the Legislature. The proponents of Amendment No. 5 are convinced that the time has
not yet come in the development of our institutions when the
taxing power should be reposed without restraint in the hands
of one branch of the government.
Colorado needs not only people but capital for its development and growth. The possibility of an unlimited income tax,
cumulative upon the federal income tax, would unquestionably drive both capital and people from the state. The limitation of 6% was fixed upon as a result of the experience of
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the other states which have already enacted income tax laws.
The average of the high bracket rates in these states is approximately 5%. On the basis of this experience in sister
states, a tax kept within the 6% limitation would seem to be a
bearable tax.
The second basic difference between proposals No. 4 and
No. 5 arises from the provision in Amendment No. 4 providing that if an income tax be adopted, the so-called state
levy now slightly under 32 mills, shall be reduced to 2 mills,
and after the income tax has been in effect two years, the state
levy shall be entirely cut off. No direct property tax for State
purposes would be permitted even to meet an emergency.
Amendment No. 5 leaves the present state levy untouched.
The state levy today produces an annual revenue of approximately $5,000,000. In more prosperous times, this levy
has produced almost $6,000,000. The proceeds of this levy
constitute the principal source of the state revenue, supplemented, of course, by inheritance taxes, corporate license fees,
and other miscellaneous revenues. By this state revenue the
needs of approximately 25 state institutions and departments
have been sustained; for example, the institutions of higher
learning, the state hospital, the state fair, the capitol building, the deaf and dumb asylum at Colorado Springs, the State
Asylum at Pueblo, the State Home for Dependent Children,
as well as the interest on many state bond issues. In other
words, all of the vital functions of the state are today dependent upon this fairly assured income.
In proposing to kill the state levy and wipe out the major
portion of this necessary state fund, Amendment No. 4 suggests as the only substitute the variable proceeds of an income
tax. The best estimates obtainable indicate that an income
tax such as the experience of other states has proved feasible
would not in this state produce much in excess of $3,000,000
in normal times, and under present conditions probably very
much less than that amount. In other words, under Amendment No. 4 the sum raised would fall far short of supporting
the essential functions of the state.
The third difference between the two measures arises
out of the use of the proceeds of an income tax. Amendment
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No. 4, as already indicated, after implying that some of the
fund might be appropriated for state purposes provides that
the "excess" shall be apportioned to the public schools of the
state. Nothing is said as to how it shall be apportioned or
upon what basis. The Legislature is left as free as it has been
in the matter of the distribution of the gasoline tax. The
inequalities involved in the distribution of the gasoline tax
are apparent to anyone informed on that subject.
The proponents of Amendment No. 5 have concluded
that some equitable principle of distribution of an income
tax, if we have one, should be placed in the constitution. With
that aim in view, Amendment No. 5 provides that the net
proceeds of the income tax "shall be distributed under general laws for support of the public schools among the several
counties of the state, including any city and county, in proportion to school population and to the end of effecting relief
from ad valorem taxation for public schools."
The expenditures in the realm of public school education
have been constantly mounting. It is believed that the high
standard of our schools in most sections of the state can still
be maintained even though great reduction in these expenditures are effected. The proceeds of an income tax are to
be distributed back to the counties for public schools in proportion to school population, as a new source of revenue, and
if the public opinion of the counties does not insist upon and
bring about a commensurate reduction in school taxation and
direct school property taxes, it simply means that the people
in these counties do not want to effect economies. Amendment No. 5 prevents a repetition of the mal-distribution of
public funds suffered in the case of the gasoline tax, and it
affords the people of our local communities one of the means
for driving down the present excessive direct property taxes.
Allusion has been made to the fact that a fraction of the
present state levy is allotted to the payment of the interest on
outstanding state bond issues. It is obvious that any measure
which provides for the annihilation of the state levy must
impair the obligations of the state contracts represented by
those bonds. Amendment No. 4, however, in its language contemplates just this repudiation. It is obvious that this raises
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a very serious question of the constitutionality of the amendment.
Moreover, the ballot title of Amendment No. 4 makes no
mention of the fact that a system of classification is authorized,
although the amendment itself provides for a classified property system. This raises another serious legal question as to
the validity of Amendment No. 4, even should it be adopted.
In short, the state needs tax reform. The two proposals
are in the njature of enabling acts. They permit the Legislature to adopt changes in our system of taxation, but neither
one compels such changes. Both proposals permit classified
taxation. Amendment No. 4 permits an unlimited income
tax; Amendment No. S places a limitation of 6%. Amendment No. 4 kills the state levy, but provides no dependable
substitute; Amendment No. S leaves the state levy as it is, for
the support of essential state functions or the meeting of
emergencies. Amendment No. 4 defines no basis for the distribution of the proceeds of a possible income tax; Amendment No. S bases the distribution upon the school population
which will benefit by it, and opens the door to local public
opinion to force corresponding reductions in the property taxes
for school purposes.
In conclusion, it is important for those who are opposed
to the theory of any income tax to bear in mind that the defeat
of both the proposed amendments does not necessarily preclude an income tax. Many lawyers hold the view that an
income tax in the guise of an excise tax may be adopted under
the Constitution as it stands today. If they are right, we are
confronted with the likelihood of a new tax, unlimited either
as to rates or as to methods of distribution. Amendment No. 5
affords our only real protection.
Law must be stable and yet it cannot stand still.-Roscoe Pound.
The first requirement of a sound law is that it should correspond with
the actual feelings of the community, whether right or wrong.-Oliver
Wendell Holmes.
Next to war, commercial litigation is the largest item of preventable
loss in civilization.-Herbert Hoover.

